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Judgment: 18.02.2014

[bookmark: _GoBack]Subject - Lack of a fresh independent medical opinion on a detainee’s mental health when examining a request for his release from detention (violation of art. 5/4)
Facts - The applicant was examined by a psychiatrist after being accused of murdering his wife. The psychiatrist concluded in a report drawn up on 10 October 1995 that the applicant was suffering from acute paranoid schizophrenia and was not therefore responsible for the murder of his wife. The court found that he had killed his wife but held that he had not been responsible for his acts at the relevant time and ordered him to be detained in the psychiatric wing of a prison. On 7 June 2001 the applicant underwent a further psychiatric examination. The psychiatrists who examined him concluded that his mental health had hardly evolved since the psychiatric examination carried out in 1995. The applicant submitted several requests for release on probation, all of which were rejected. On 23 March 2004 two psychologists from the Judicial Execution Office, one of whom had been monitoring the applicant, submitted an annual therapeutic report. The report confirmed the conclusions of the psychiatric report produced in 2001 and noted that the applicant continued to deny his illness and refused to follow the prescribed medical treatment. It accordingly recommended rejecting his request for release on probation. In June 2004 the applicant submitted a further request for release on probation, which was rejected on the basis of the report drawn up in 2004 and the psychiatric report of 2001. He unsuccessfully appealed against that decision, arguing that an independent psychiatrist should be appointed to determine whether it was necessary to keep him in detention and observing that the last psychiatric examination dated back to 2001.
The annual therapeutic report that had been drawn up in 2004 was not the equivalent of an independent psychiatric report and the last psychiatric report on the applicant dated back to 2001. In the case of Dörr v. Germany the Court had accepted a decision keeping a person in preventive detention, even though the last medical report on which that decision had been based dated back six years, because the disorders noted in that report had been confirmed by the psychologist of the establishment where he was being held. That said, the present case more closely resembled the case of H.W. v. Germany in which the Court had found a violation of Article 5 § 1 of the Convention. Admittedly, the last medical report in that case had dated back more than 12 years whereas in the applicant’s case the last expert report dated back fewer than 4 years, but, as in H.W., the applicant’s refusal to follow the prescribed treatment had been due to a breakdown in the relationship of trust between the applicant and the prison staff and to the resulting deadlock. In those circumstances, and in order to gain as clear a picture as possible of the applicant’s mental state when he made his request for release on probation, the Judicial Execution Office or the cantonal judge should at least have tried to obtain an independent medical opinion. By basing their decisions on the therapeutic report of 2004 alone, the national authorities had therefore not been in possession of sufficient evidence to allow them to establish that the conditions for the applicant’s release on probation were not met. 
Conclusion: violation



ettt
Il 04

St Lok o 3 s et o i o 3 s e
SR R R

Pt - o o v e by i e i s o
mering b i T ot ol 4 o s v
e 55 o e Sk v g o v
e sk v v et o e et i ke T
oo s i bl e e
it o, O v 01 he st s b b
it T et s st W ol ot et
R hrty e o Py i et 199
et v sl e ot b a1 bk
e 2k 00 v bl ot e o e
e o of v b e o e o, b st
e . T g e h s o o e
e et 201 £ e et e b
e e 1 o e el e e, gy
e o Tl o s 0 P 18t 0
P b & e e b e o oo, i ok
o e e e 204 e e gt
i ot o b st 1 e e
ey Yy Lo St 14 s e o P

e et A e sy
e et k1001 hcot 7. ey G
el e prn e e, e e
e e i s . et b b e by
g f e ot e b i g bk T ke
o e e sy e o 0 ¢ Gy
oot vl ekl 5111t vt bty bl

o o e 4
e e o e e et e e
[t e sy




